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The following material and any 
opinions contained herein are 
solely those of the author and 
are not the positions of the 
Division of Workers’
Compensation, Department of 
Industrial Relations, the 
WCAB or any other entity or 
individual. 
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1. Substantial Medical Evidence

2. Compliance with 4628 & 10606

3. How & Why? Reg 10606

4. Understand all Med-Legal Concepts

5. Review Pertinent Records

6. Watch Out for Gotchas

7. Use Interpreters When Needed

8. Comment on Sub Rosas

9. Use Correct Analysis for Guzman Rebuttal
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Labor Code §4628(a): EXCEPTION:
The physician’s nurse may perform those functions routinely 
performed by a nurse, such as taking blood pressure, etc. 

Otherwise, the QME and ONLY the QME should handle 
all remaining tasks of report preparation.



66

Casado v. Kaiser Permanente, 
2018 Cal Wrk Comp PD LEXIS 399

LC 4628(b) requires that the 
physician “disclose the name and 
qualifications of each person who 
performed any services in 
connection with the report, including 
diagnostic studies, other than its 
clerical preparation.” 
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Casado v. Kaiser Permanente, 2018 
Cal Wrk Comp PD LEXIS 399

The WCAB overturned the WCJ’s 
findings and returned the matter to the 
trial level for development of the 
record. This was due to the fact that 
QME’s report was inadmissible, 
because the staff, and NOT the QME, 
performed the measurements 
including, grip strength testing and the 
Jamar dynmomenter measurements.
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Casado v. Kaiser Permanente, 2018 Cal Wrk
Comp PD LEXIS 399

Doctor’s Depo Testimony:

“So I'm not going to give her a ratable impairment 
when she has zero objective findings. I don't care 
how high her subjective complaints are…We can go 
through this as much as you want, but she's going to 
get the zero impairment rating from me forever. You 
have to find one of those applicant guys who has no 
conscience… maybe he’ll give her a higher 
impairment rating.”
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Casado v. Kaiser Permanente, 
2018 Cal Wrk Comp PD LEXIS 399

WCAB found Dr. used wrong legal standard, 
citing the case of City of Sacramento v. WCAB 
(Cannon) (2013) 222 Cal App 4th 1360, the 
WCAB explained that:

“A physician may provide an impairment rating 
greater than zero, based solely on subjective 
complaints if he or she finds that alternate rating 
to most accurately reflect the injured employee's 
impairment.”
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Will failure to comply with “minimum standards” 
of Labor Code 4628 make report inadmissible as 
evidence and forfeit payment?

Labor Code 4628(e) Failure to comply with the 
requirements of this section shall make the report 
inadmissible as evidence and shall eliminate any 
liability for payment of any medical-legal expense 
incurred in connection with the report. 

That’s what happened in Casado…
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Will failure to comply with “minimum 
standards” of 8 CCR §10606 make 
report inadmissible as evidence and 
forfeit payment?

8 CCR §10606 “Failure to comply with the 
requirements of this section will not 
make the report inadmissible but will 
be considered in weighing the 
evidence.”

As a general rule, the Labor Code trumps the 
regulations, but...
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8 CCR §10606

1. Date of Exam
2. History of Injury
3. Patient’s Complaints
4. List of info received
5. Complete Medical History
6. Findings on Examination
7. Diagnosis
8. Work Limitations
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8 CCR §10606

9. Cause of Disability
10. Future Medical Treatment
11. Permanent & Stationary date
12. Apportionment of Disability
13. If psych injury, % of causation from 

“actual events of employment”
14. “How & Why” for all opinions
15. Signature of Physician
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8 CCR §10606(b)(9) cause of the disability; 

Causation of disability = NOT a “complexity factor”
Causation of injury = a “complexity factor”

• Causation of injury affects MT
If cause of IW’s injury = 1% industrial, IW gets 100% 

MT & TD & Death Benefits. 
Involves AOE/COE analysis.

• Causation of disability affects PD
If cause of IW’s disability = industrial, IW gets PD% 

payout, less % of apportionment to non-industrial 
factors.
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8 CCR §9795 – Fees for Medical-Legal

CODE-ML103- RV 75 Complex Comprehensive Med-Legal. 
“complexity factors” include but are not limited to: 

(6) Addressing the issue of medical causation [of injury, not disability] 
upon written request of the party or parties requesting the 
report;

ONLY address causation of injury, if injury is denied AND if the 
parties have requested an AOE/COE evaluation. 

If injury is  accepted, then causation of injury IS NOT AN ISSUE, 
and may NOT be included as a “complexity factor,” 
(although causation of disability WILL be an issue.)
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Zosel v. El Dorado Country Club, 2018 Cal Wrk
Comp PD LEXIS 624.

The PTP, Dr. Lustig's March 10, 2011 report does not 
include his signature as the reporting physician 
according to 8 CCR 10606. Dr. Lustig's report is not 
a medical-legal report and strict compliance with the 
signature requirements of  LC 4628 & 8 CCR 10606 
is not required. 

Strict Compliance IS REQUIRED for 
AME/QME medical – legal reports.



8 CCR § 10606 (14) the reasons for the opinion; 

Dawson v. County of LA, 2017 Cal. Wrk. Comp. P.D. 
LEXIS 28

LA Deputy Sheriff had low back injury. DEU rater used 
DRE method & AME used ROM method to rate PD. 

“If an AME’s report is deemed substantial evidence, a 
WCJ must rule consistent with the findings of that 
physician… The DEU rater is not the “trier of fact.” 
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Dawson v. County of LA, 2017 Cal. Wrk. Comp. P.D. LEXIS 28

AME’s response to DEU rater’s use of DRE over ROM.

“With regards to the DEU’s note indicating that the ROM 
requires multilevel radiculopathy surgery or fracture, I would 
refer to “item 2” at the top page 380 of the Guides. It clearly 
states that ‘When there is multilevel involvement in the same 
spinal region, such as disc herniations, ROM method should be 
used, not DRE.’ There is no requirement of radiculopathy. The 
IW in this case had multilevel herniations. He has multilevel 
findings with protrusions in the 4 mm range.’” 

Using the DRE would not be accurate as this would not 
reasonably take into account the pathologic evidence.
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Dawson v. Cty of LA, 2017 Cal. Wrk. Comp. P.D. LEXIS 28 

Dr. Jeffrey A. Berman = Sub Medical Evidence:
• did not speculate or guess in providing his medical 

opinions. 
• was given an adequate medical history by IW
• conducted adequate examinations, 
• relied on the IW's objective findings in rendering 

his conclusions. 
• based his opinions on germane facts
• Used reasonable medical probability

See Escobedo v. Marshalls, (2007) 70 CCC 604
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Explain reasons & all medical terms

Dr. Scales states, “If Mrs. Justice’s history of the injury can be 
believed, then it is reasonably medically possible that her 
ankle injury is industrial.”

Explain WHY Mrs. Justice’s credibility is in question.
• Does the mechanism of injury match applicant’s 

description of the injury?
• Is the applicant a poor historian?
• Does there appear to be magnification of symptoms? Or 

malingering?
• Are there inconsistencies in the various medical reports? 
• Is there other inconsistent evidence in the record? 

Applicant’s history versus info in her personnel records?
20
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Imad v. Galpin Ford, 2018 Cal Wrk Comp PD LEXIS 459. 

Doctor: “I find the IW has sustained a 
catastrophic industrial CT injury to his psyche.”

Atty: “Why is that?”

Doctor: “Because I find him to be 100% disabled.”

Doctors must provide a thorough 
analysis for all opinions and conclusions.

Tautologies don’t work, 
but succinct reasoning may.
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Actual Depo Testimony

Doctor, “Yes, I have diagnosed this 
injured worker with failed back 
syndrome.”

Attorney, “What exactly is ‘failed 
back syndrome?”

Doctor, “Anytime an injured worker 
has pain after back surgery, then that’s 
would qualify as ‘failed back 
syndrome.’”
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LC 3208.1 Cumulative Trauma (CT) = “occurring as repetitive 
mentally or physically traumatic activities extending over a period of 
time, the combined effect of which causes any disability or need for MT.”



4

Quintero v. Chamberlain Farms, 2018 Cal. Wrk. Comp. P.D. LEXIS 468

Farm laborer fell from tractor, resulted in admitted SI back. 
Issue = Did  A also sustain a CT to his back? 

QME stated, “So if there is zero information, except the patient said, 'I don't tell 
anybody. But before I got hurt…I had these pains.' …It's not medically sufficient. That 
is, there should be some other fact that we can hang our hats on, other than a very 
interested party's statement." 
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Quintero v. Chamberlain Farms, 2018 Cal. Wrk. Comp. P.D. LEXIS 468
Dr’s conclusions not substantial medical evidence to establish CT injury. 
Dr did not show accurate understanding of the medical-legal concept of a 
CT injury, as he repeatedly testified at his deposition that proof of a CT 
injury must be based on corroborating evidence of complaints prior to 
the last day of work, as well as "on proof other than the applicant's 
statement."
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Aguilar v. CA Commercial Casino, 2018 Cal Wrk Comp PD LEXIS 497

Casino card dealer settled his prior WC SI injury to his back & bilateral UE. 
Current claim is CT to the same body parts.

WCAB found Dr. H’s reports not substantial evidence:

• Dr. did not review applicant's prior MT records related to his lower back 
and bilateral UE. Records were necessary to allow doctor to provide more 
accurate and informed opinions about causation and apportionment.
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Aguilar v. CA Commercial Casino, 2018 Cal Wrk Comp PD LEXIS 497

• Causation analysis… he did not explain which injury or injuries were 
industrially related. Did not explain “how & why” for his conclusion: "the 
patient sustained an injury on an industrial basis." 

• Apportionment: Dr apportioned 100% of applicant's bilateral wrist injuries 
as industrial; however, this is inconsistent with Dr.'s causation analysis. Dr. 
only found applicant's lumbar spine injuries were industrially related and 
other claimed body parts were not industrially injured. His conclusions do 
not appear to be based on pertinent medical records.
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8 CCR § 31.5 = 16 conditions as to when it may be appropriate to replace a PQME. None 
of these conditions include racial bias.

Although, 
LC § 4610.6(h)(4) provides that an IMR decision may be set aside when “the 

determination was the result of bias on the basis of race, national origin, ethic group 
identification, religion, age, sex, sexual orientation, color or disability.”
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AND 8 CCR § 40(a)(2) provides:

The IW may discontinue the evaluation based on good cause:
(A) discriminatory conduct by the QME towards the IW based on race, sex, national 

origin, religion, or sexual preference, 
(B) abusive, hostile or rude behavior including behavior that clearly demonstrates a bias 

against IWs, and 
(C) instances where the QME requests IW to submit to an unnecessary exam or 

procedure.
(D) Any of the above.
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Beecham v.  Swift Transportation Services, LLC, 2017 Cal Wrk Comp PD 
LEXIS 555, (NPD) 

In depo of PQME:"I believe that he [applicant] was a person of color. He was 
of medium height, not much taller than me. I should say he was short for a 
male individual. He was slightly overweight. And because I presumed him 
to have—I'm going to use a term that dates me—Negro blood, I felt that 
he—his muscle definition were abnormally low…”
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Beecham v.  Swift Transportation Services, LLC, 2017 Cal Wrk Comp PD 
LEXIS 555, (NPD)

WCAB concluded, “It was inappropriate for Dr. to draw medical 
conclusions based on comparing applicant's muscle definition to the 
general population of individuals who share his ethnic or racial 
makeup; it indicates that Dr. relied on stereotypes regarding members 
of applicant's ethnic or racial group in evaluating and diagnosing 
applicant.”
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LC §4620(d) & 4600(f) Applicant is entitled to certified interpreter, if 
necessary, at defendant’s expense, at all medical exams. 
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Camacho v. LA Die Casting Co., 2018 Cal Wrk Comp PD LEXIS 322

Dr. G's reports indicate that the history of applicant's injury was obtained by Dr. G's medical 
historians, and that A's physical exams were performed with the assistance of Dr. G's 
medical assistants. 

Dr. G reported that although the subjective factors have increased over the years, his opinion 
on PD would remain the same, because there were no significant changes in A’s 
objective findings from 2006 to 2011. However, this is inconsistent with Dr. G’s 
objective findings elsewhere in his report, wherein he states there had been both 
significant improvement and/or worsening from 2006 to 2011. 
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Camacho v. LA Die Casting Co., 2018 Cal Wrk Comp PD LEXIS 322

A testified at trial through an interpreter. A used an interpreter for all 
exams, except for Dr. G’s. Perhaps use of an interpreter during Dr. G’s 
evaluation might have been helpful for clarity on the medical legal issues.

Given the above analysis, Dr. G's history, examination and findings may be 
inaccurate. 

Dr. Greenspan's opinion given the entire record does not constitute
substantial evidence considering this record.  The issue of PD was 
deferred.



Community Hospital v. WCAB, (Bunch), 2011 77 Cal. Comp. Cases 91; 

IW with failed back syndrome due to 4 level fusion and other industrial injuries 
was deemed 100% PD, even though sub rosa videos were introduced at trial. 
Evaluator should note whether his opinion has changed as a result of 
viewing the videos and why or why not. 
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Community Hospital v. WCAB, (Bunch), 2011 77 Cal. Comp. Cases 91; 

IW was deemed to be 100% PTD because…

“In the videos, IW was doing various ADLs.  As a result of having viewed the 
videos, the AME indicated in a supplemental report that the “depicted individual” 
appeared to perform activities related to his low back with a limitation to light 
work, rather than a semi-sedentary restriction… However, the deposition 
testimony of the AME wherein he found IW unable to compete in the open labor 
market and 100% PTD had never been retracted.” 36



Golden Gate Bridge District v. WCAB (Case) (2018) 83 CCC 1704 
Bus Driver injured his shoulders during CT ending 12/31/2014. 

AME = Dr. Peter Mandell.
Dr. Mandell determined PD rating:
• Strict AMA Guides rating of 5% based on ROM not accurate per 

Guzman.
• Use of Table 16-32 = more accurate. Result = 12%WPI for each UE 

based on grip strength/loss. (Used grip strength values for 50 to 59-yr-
old to gauge grip for 62-yr-old IW’s, b/c no gauge for 62 yr olds.)
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Golden Gate Bridge District v. WCAB (Case) (2018) 83 CCC 1704 

WCJ found report not substantial evidence b/c Dr. “gave no explanation 
for his decision to use the values for 50 to 59-year-old individuals to 
gauge the 62-year-old IW’s grip strength.” 

WCJ rejected Dr. Mandell’s alternative rating, because Table 16-32 does 
not provide data for individuals like IW who are 62 years old.
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Golden Gate Bridge District v. WCAB (Case) (2018) 83 CCC 1704 

The WCAB observed, to restrict use of the AMA Guides to only those 
cases in which the applicant’s condition, age, or other distinguishing 
factors neatly fit into the chapter, table, or method being applied would 
render Guzman meaningless. 

39



Golden Gate Bridge District v. WCAB (Case) (2018) 83 CCC 1704

WCAB rev’d WCJ and held Dr. M’s report = substantial evidence

Dr. Mandell stayed within the AMA Guides. He provided WPI ratings for 
both shoulders utilizing Table 16-32 on p. 509 of the AMA Guides.
He applied the strength loss index formula from p. 509 of the AMA 
Guides.
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Golden Gate Bridge District v. WCAB (Case) (2018) 83 CCC 1704 

The WCAB noted that under Guzman a physician is allowed to exercise 
his or her judgment, training, and experience in evaluating impairment by 
analogy, using the AMA Guides, even if to do so requires the physician to 
resort to comparable conditions described in the AMA Guides.
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Golden Gate Bridge District v. WCAB (Case) (2018) 83 CCC 1704 

The tests are: 
• Is the alternative rating found within the four corners of the AMA 
Guides?

• Is the report substantial medical evidence that may be relied on to 
support a decision regarding PD? 
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Golden Gate Bridge District v. WCAB (Case) (2018) 83 CCC 1704 

Dr. Mandell adequately explained why a strict AMA Guides rating did not 
accurately reflect Applicant’s impairment. He utilized his judgment, 
experience, and training to provide alternative ratings from within four 
corners of AMA Guides that more accurately reflected Applicant’s 
disability. His report constitutes substantial medical evidence.
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• Missing medical records;
• Inconsistencies in the record;
• Applicant’s credibility – Is there magnification of 

symptoms? 
• Is applicant a poor historian? 
• Alert the parties if a condition exists that requires a 

QME in another specialty;
• Have you requested a diagnostic test that has not 

been authorized? Or has it been denied by UR? If so, 
alert the parties immediately.

• Use probative phrases such as “reasonable medical 
probability,” “functional improvement,” and “synergistic 
effect.”


