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ØSeminal Decision on Apportionment under SB 899
Ø"causation" refers to the causation of the Permanent Disability not 

injury
ØEliminated “But For” test

ØLC 4663… prescribes what standards the WCAB must use in 
deciding apportionment, not just physician

ØApportionment may include disability that formerly could not 
have been apportioned  where supported by substantial evidence
ØIncludes pathology, asymptomatic conditions and retroactive 

prophylactic work restrictions
ØMedical report must be substantial evidence
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Escobedo v Marshals (WCAB en banc) 



ØBurden and Order of Proof under Escobedo
Ø3a: Applicant has the burden of establishing the percentage of 

permanent disability directly caused by the industrial injury, 
ØNo Longer a “default” conclusion no apportionment exists.
ØRequires affirmative evidence on existence of PD associated with 

injury
Ø3b: Defendant has the burden of establishing the percentage of 

disability caused by other factors 
ØAfter Applicant provides affirmative evidence of causation, defendant 

must present any additional evidence on apportionment
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Escobedo v Marshals (WCAB en banc) 



n Resolved issue of whether Wilkinson v W.C.A.B. was still valid 
law after SB 899

n Applicant suffered specific injury.
n AME opinion assigned 50% of disability to specific injury and 

50% to Cumulative trauma
n W.C.J awarded combined 62%
n W.C.A.B. reversed, split award into 2- 31% awards
n COA  upheld W.C.A.B. interpretation and agreed Wilkinson was 

effective reversed by SB 899

Benson v. W.C.A.B. (Permanente Medical Group)



Ø The physician is required to
Ø rely upon his/her best medical judgment 
Ø make an apportionment determination
Ø prepare a report which constitutes substantial medical evidence 

by detailing 
Øthe medical history 
Øthe evidence in support thereof opinions
Ø“how and why” any specific condition is causing permanent 

disability”

Benson v. W.C.A.B. (Permanente Medical Group)



“We observe, however, that there may be limited circumstances, not 
present here, where the evaluating physician cannot parcel out, with 
reasonable medical probability, the approximate percentages to 
which each successive injury causally contributed to the employee’s 
overall permanent disability. Under these limited circumstances, a 
combined award of permanent disability may still be justified…“

Benson v WCAB
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Benson v. W.C.A.B. (Permanente Medical Group)



Application of Benson Decision

Ø If at least some of the employee’s permanent disability is 
causally related to each of the injuries…

Ø but the physician is unable to apportion between them, 
Ø even after 

Ø consulting with another physician or 
Ø referring the employee to another physician

Ø A combined rating will be permissible.



South Coast Framing v W.C.A.B. (Clark)

Ø Fact Pattern:
Ø Applicant sustained injury to neck, back and head from fall
Ø PTP prescribed multiple medications, Elavil, Neurontin and 

Vicodin.  Personal physician also prescribed Ambien and 
Xanex.

Ø Applicant died in his sleep.  
Ø Autopsy concluded death was result of combination  Elavil, 

Neurontin, Ambien and Xanax



South Coast Framing v W.C.A.B. (Clark)

Ø QME concluded:
Ø Neurontin & Elavil did not play a role in death as 

levels were with expected low dosage

Ø Xanex & Ambien were 15X greater than expected 
dose and caused respiratory distress and death

Ø Deposition of QME: Elavil may have played a small 
role.  Could not say Elavil played no role, could have 
been an “incremental contributor”



South Coast Framing v W.C.A.B. (Clark)

Ø WCJ & W.C.A.B. awarded death benefits
Ø Court of Appeal reversed finding no substantial evidence 

to support causation
“  the evidence demonstrates that if [Elavil] played a role at all, it 
was not significant such that it constituted a material factor
contributing to Brandon’s death.”

“…although Elavil “played a role” in Clark’s death, it was 
insufficient to prove proximate causation because it was not 
sufficiently “significant” or a “material factor.”



South Coast Framing v W.C.A.B. (Clark)

Ø Supreme Court granted hearing
Ø Court of appeal analysis flawed

“…fails to honor the difference between tort law principles and the 
application of the workers’ compensation scheme.  Tort liability only 
attaches if the defendant’s negligence was a significant or substantial 
factor in causing injury.  In the workers’ compensation system, the 
industrial injury need only be a contributing cause to the disability. “ 

“Substantial evidence supported the WCJ’s finding that Elavil and 
Vicodin, prescribed for Clark’s industrial injury, contributed to his death.  
While the level of Elavil could not have been independently fatal, Dr. 
Bruff testified that it had a contributory effect”



Braewood Convalescent Hospital v W.C.A.B. (Bolton 
(1983)
ØApplicant sustained injury to Low back/R elbow.
ØMultiple recommendations for applicant to lose weight to improve
back
ØApplicant weight 422 lbs on Date of Injury

ØApplicant self-procured weight loss clinic at Duke University
ØDefendant denied liability to treat preexisting weight condition
ØW.C.A.B. awarded/COA upheld



Braewood Convalescent Hospital v W.C.A.B. (Bolton 
(1983)

ØW.C.A.B. awarded reimbursement and TTD /COA upheld
ØPrinciples:

Ø…an employee who suffers from a preexisting condition and is thereafter
disabled by an industrial injury is entitled to compensation and reimbursement
of medical expense, even though a healthy person would not have been injured
by the event. This is so even though the specific treatment is for a nonindustrial
condition which must be treated in order to cure or relieve the effects of the
industrial injury

ØSection 4600 requires more than a passive willingness on the part of the
employer to respond to a demand or request for medical aid. This section
requires some degree of active effort to bring to the injured employee the
necessary relief.



Cumulative Trauma/Multiple Periods

• Western Growers v W.C.A.B.
ØApplicant developed injury during 

period of employment, returned to 
work for lengthy period and went off 
work again.

ØW.C.A.B. ruled only single injury 
ending with final period of 
employment

ØCOA ruled single injury but ending 
with first period of disability
ØFirst period of disability established 

existence of injury
Ø Implied finding no injurious exposure 

during second period of time

• Aetna Cas. & Surety v W.C.A.B. 
(Coltharp)
ØMultiple claims filed
ØOnly injury awarded was single CT
Øseparate periods of disability occurring 

within the course of repetitive 
traumatic activities necessarily give 
rise to separate injuries within the 
meaning of section 3208.1, 

Øreferee's determination as to the 
existence of a single cumulative injury 
was legally inconsistent with his 
finding that the applicant suffered two 
distinct periods of disability in 1969. 



Cumulative Trauma Injuries
Western Growers (Austin) (1993) 16 Cal.App.4th 227, 58 CCC 323

Ø A single CT may exist where there are repetitive traumatic 
activities resulting in treatment and TTD, followed by RTW and 
continuing traumatic activities that result in additional tx and 
TTD, and the periods of TTD are linked by the continuing need 
for treatment and are not instigated by separate incidents. 
Ø e.g., the separate periods of disability were connected by a continuous 

need for medical treatment of the same condition, resulting in a single 
compensable cumulative injury during the employment.

Ø If occupational activities after RTW were not injurious (i.e., if any new 
period of temporary disability, new or increased level of permanent 
disability, or new or increased need for medical treatment results solely 
from the original injury), then there is only a single cumulative trauma 
injury.

Ø The date of injury may be prior to OR after the last date of injurious 
exposure.



Cumulative Trauma Injuries
Coltharp (1973) 35 Cal.App.3d 329, 38 CCC 720

Ø Two separate and distinct CT injuries exist where occupational 
activities after returning to work from a period of TD cause or 
contribute to a new period of TD, to a new or increased PD, or 
to a new or increased need for medical tx.
Ø e.g., two incidents causing distinct periods of disability, which were 

separated by a period where there was no compensable injury.
Ø If applicant RTW and is again exposed to further injurious trauma, there 

are two separate injuries that cannot be merged.

Ø Separate cumulative injuries occur where the “periods of disability and/or 
need for medical treatment [are] interspersed within the alleged course of the 
repetitive activities.” 



Anti-Merger Statutes

ØLabor Code §3208.1 
Ø An injury may be either: (a) 'specific,' occurring as the result of one incident or exposure 

which causes disability or need for medical treatment; or (b) 'cumulative,' occurring as 
repetitive mentally or physically traumatic activities extending over a period of time, the 
combined effect of which causes any disability or need for medical treatment; provided, 
however, that the date of cumulative injury shall be the date of disability caused thereby

ØLabor Code §3208.2
Ø When disability, need for medical treatment, or death results from the combined effects of 

two or more injuries, either specific, cumulative, or both, all questions of fact and law shall 
be separately determined with respect to each such injury, including, but not limited to, the 
apportionment between such injuries of liability for disability benefits, the cost of medical 
treatment, and any death benefit.

Ø Separate cumulative injuries may not be treated as a 
single cumulative injury where there are separate 
periods of disability and separate periods of need for 
medical treatment.


